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Solves the case quickly
Anthony 92 (Robert A., Foundation Professor of Law – George Mason University School of Law, “Interpretive Rules, Policy Statements, Guidances, Manuals, And The Like -- Should Federal Agencies Use Them To Bind The Public?”, Duke Law Journal, June, 41 Duke L.J. 1311, Lexis)
[bookmark: 8331-1364][bookmark: r311][bookmark: r312][bookmark: r313][bookmark: 8331-1365][bookmark: r314]
General knowledge of normal bureaucratic behavior permits us to postulate a basic general proposition about how nonlegislative guidance documents are administered by the agencies' own staffs, especially in the  [*1364]  field: Staff members acting upon matters to which the guidance documents pertain will routinely and indeed automatically apply those documents, rather than considering their policy afresh before deciding whether to apply them. Staffers generally will not feel free to question the stated policies, and will not in practice do so.  Staff members, including the most conscientious, have every incentive to act in this fashion. To accept the agency guidance as conclusive is the quick and simple thing to do, and leaves staff members relatively invulnerable to criticism. By contrast, to treat the document as tentative, and therefore as subject to reconsideration upon the request of affected parties, would demand more time and effort, and would expose staff members to disapproval for departing from established positions. And treating the matter as a settled part of the operational routine is more comfortable for staff members than having to consider the policy anew each time it is to be applied.  Circumstances of course vary in our complicated government. Some nonlegislative policy documents may be framed in general language that is not capable of regularized application, and some may make it clear that the guidance is tentative only. But otherwise, I suspect that the above observations hold true in the great majority of cases. And I suspect that they hold true whether or not the agency 311 intended its document to bind the staff. 312 Indeed, although the agency may protest otherwise, it can often be quite clear that its nonlegislative document was intended to control the staff's basis for decision. 313 But even if the document was intended merely to guide, the tendencies mentioned are likely  [*1365]  to harden it into a rigidly applied rule, with the effect of binding private parties. 314
No one will see the difference. The real world consequence is identical.
Boer 99 (Tom J., Attorney – U.S. Environmental Protection Agency and JD – George Washington University Law School, “Review Of Interpretive Rules And Policy Statements Under Judicial Review Provisions Such As Rcra Section 7006(A)(1)”, Boston College Environmental Affairs Law Review, Spring, 26 B.C. Envtl. Aff. L. Rev. 519, Lexis)

n43 See, e.g., Asimow, supra note 19, at 383-84. Although the theoretical difference between the legal effect of legislative and nonlegislative rules is clear, the practical line-drawing problem has proved difficult for a number of reasons. The most important reason for the haziness of the distinction is that the practical impact of either type of rule on the members of the public is the same. Most members of the public assume that all agency rules are valid, correct, and unalterable. Consequently, most people attempt to conform to them rather than to mount costly, time consuming, and usually futile challenges. Although legislative and nonlegislative rules are conceptually distinct and although their legal effect is profoundly different, the real-world consequences are usually identical.





2NC – AT: Perm – Do the CP 
Guidance documents are meaningfully distinct from rulemaking
Raso 2010 [Connor N. J.D., Yale Law School expected 2010; Ph.D., Stanford University Department of Political Science expected 2010 “Note: Strategic or Sincere? Analyzing Agency Use of Guidance Documents” The Yale Law Journal January, 119 Yale L.J. 782]
The term "guidance document" suggests a wide variety of regulatory materials. Examples of such materials include general agency interpretations of existing legislative rules, statements outlining how an agency intends to regulate an evolving policy area, training manuals written for internal agency staff, compliance guides directed to the general public, advisory opinions tailored to individual case facts, and memoranda from agency leaders providing direction to agency staff members. As these examples suggest, agencies use guidance documents both to manage internal operations and to communicate with outside parties. "Legislative rules" 13 are the administrative equivalent of public laws passed by Congress. Like public laws, legislative rules are legally binding, generally applicable, and nonretroactive. 14 Before issuing a legislative rule under the Administrative Procedures Act's (APA) informal rulemaking process, agencies are required to provide notice of the proposed text and to accept public comments. 15 Agencies must also complete a number of lesser-known procedural requirements before issuing a legislative rule. 16 Guidance documents are not subject to any of these requirements, however. 17
Memos aren’t law. “Practical effect” is irrelevant from a legal standpoint.
Hunnicutt 99 (James, JD – Boston College Law School, “Another Reason to Reform the Federal Regulatory System: Agencies' Treating Nonlegislative Rules as Binding Law”, Boston College Law Review, December, 41 B.C. L. Rev 153, Lexis)

1.  Factors Distinguishing Nonlegislative from Legislative Rules
[bookmark: T77][bookmark: T78]To distinguish whether a rule is nonlegislative or legislative, courts consider whether the rule is “substantive” in nature.77 If a rule has substantive effects, it should have been promulgated as a legislative rule, and therefore, the agency should have performed notice-and-comment to create it.78 The courts have examined the following factors:
[bookmark: T79]Nonlegislative rules do not create law, while legislative rules may impose or remove legal rights and obligations or produce other significant effects on private parties.79
[bookmark: T80]If evidence shows an agency intended for a rule to have substantive effects or to legally bind the public, then it is probably a legislative rule.80
[bookmark: P166][bookmark: T81]Nonlegislative rules leave agency decisionmakers free to exercise discretion, while legislative rules constrain agency discretion.81
[bookmark: T82]Nonlegislative rules employ tentative language, such as “may,” while legislative rules use mandatory language, such as “will.”82
[bookmark: T83]Agencies should publish legislative rules in the Federal Register, whereas agencies need not publish nonlegislative rules.83
[bookmark: T84]An agency’s contention that a rule is nonlegislative shall carry some weight, but will not be dispositive in a court’s determination whether or not the rule should have been subjected to notice-and-comment rulemaking.84
[bookmark: P167][bookmark: T85][*PG167]Interpretative rules interpret law while legislative rules create law.85
[bookmark: T86]General statements of policy operate prospectively and speak to future contingencies, but legislative rules have immediate impacts.86
[bookmark: T87]Rules of agency organization apply only to internal agency machinations.87
[bookmark: T88][bookmark: T89][bookmark: T90][bookmark: P168][bookmark: T91][bookmark: T92][bookmark: T93]The United States Court of Appeals for the District of Columbia Circuit considered several of these factors in 1987, in Community Nutrition Institute v. Young, where the court held that certain rules which the FDA had labeled as nonlegislative were actually substantive, and thus should have been adopted as legislative rules.88 The court found the rules to be substantive because they imposed immediate legal obligations on food producers, they constrained agency discretion and the FDA had referred to them as having the force of law.89 The Community Nutrition Institute (“CNI”), a public interest group, and other public interest organizations, brought action against the Commissioner of the FDA for granting “action levels” the force and effect of law, even though the FDA produced them without conducting notice-and-comment process.90 The FDA had been initiating enforcement proceedings against food producers if their goods exhibited levels of aflatoxins—unavoidable contaminants found in foods such as corn—[*PG168]greater than the action levels.91 Concerned that the action levels were too low and failed to adequately protect public health, the CNI contended that the action levels should have been adopted only after following notice-and-comment procedures.92 The FDA argued the action levels fell within the nonlegislative rule exception of � 553(b)(A).93
[bookmark: T94][bookmark: T95][bookmark: T96][bookmark: T97][bookmark: T98][bookmark: T99][bookmark: T100][bookmark: T101]The court reasoned that the rule establishing the action levels used mandatory language and created immediate and binding effects.94 Specifically, the rules declared that if a food product met an action level, the food “will be deemed” to be contaminated.95 Also, the court found it compelling that the FDA had occasionally intimated that action levels established binding norms.96 The FDA would not initiate enforcement proceedings against food producers that had amounts of contamination less than the action levels.97 Thus, the court held that the action levels constrained agency discretion.98 Also, the court found that the rules were substantive because the FDA required food producers to seek exemptions to the action levels.99 The court found that if private parties must obtain exemptions to circumvent an agency’s rules, then the agency intends for those rules to be substantive.100 Therefore, the court held that the action levels were substantive and should have been produced only after notice-and-comment, and thus were invalid.101
[bookmark: BKMRK8][bookmark: P169][*PG169]2.  Some Courts Still Use “Substantial Impact” as a Factor
[bookmark: T102][bookmark: T103][bookmark: T104][bookmark: T105]Some courts—including the Fourth and Fifth Circuits—use “substantial impact” as a factor to determine whether a rule should have been promulgated following notice-and-comment procedure.102 If a rule has a substantial impact on private parties, then it is a legislative rule.103 The courts do not provide extensive explanation as to what qualifies as “substantial impact,” but the case law suggests that if a rule imposes upon private parties dramatic economic changes, the rule has a substantial impact.104 Since the Supreme Court’s decision in Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council in 1978, however, the test has fallen into disfavor and most courts ignore it.105
[bookmark: BKMRK9]3.  The “Public Good” Should Not Be a Factor
[bookmark: P170][bookmark: T106][bookmark: T107][bookmark: T108][bookmark: T109][bookmark: T110][bookmark: T111][bookmark: T112]Litigants have argued that public policy should enter into courts’ decision-making, but courts generally rule only on process and do not [*PG170]incorporate the “public good” into their analyses.106 Most courts rule that they have only the authority to review whether agencies followed prescribed procedures and whether agencies violated the law, but not whether agencies have formulated flawed opinions.107 An agency is, ideally, composed of experts in the particular field over which it regulates, and a judge is, ideally, an expert in the field of law.108 In principle, judges do not substitute agency thinking with their own opinions.109 Instead, courts generally review agency process, not agency judgment.110 Hence, courts tend to analyze the agency’s procedure rather than the real world policy effects of agency judgment.111 As a result, the duty to provide for the public good remains with Congress and the agencies.112
[bookmark: BKMRK10]II.  The Legal Effects of Rules
[bookmark: T113][bookmark: T114][bookmark: T115][bookmark: T116]Depending on whether a rule is adopted with or without notice-and-comment process, the rule will have different legal effects.113 Legislative rules produced after notice-and-comment procedures constitute substantive law and legally bind both agencies and private parties in future legal and administrative proceedings.114 Conversely, nonlegislative rules generally may not have binding legal effects.115 Nonlegislative rules, however, sometimes have practical legal effects.116

The plan’s language means it must be Congress ---
It says “Federal Government” --- which means all branches
Cunningham 97 
(Representative, H.R. 123 Jan 7th – “Bill Emerson English Language Empowerment Act of 1997,” 105th Congress, 1st Session, http://www.humnet.ucla.edu/humnet/linguistics/people/grads/macswan/hr123.htm)

`Sec. 163. Official Federal Government activities in English `(a) CONDUCT OF BUSINESS- Representatives of the Federal Government shall conduct its official business in English. `(b) DENIAL OF SERVICES- No person shall be denied services, assistance, or facilities, directly or indirectly provided by the Federal Government solely because the person communicates in English. `(c) ENTITLEMENT- Every person in the United States is entitled— `(1) to communicate with representatives of the Federal Government in English; `(2) to receive information from or contribute information to the Federal Government in English; and `(3) to be informed of or be subject to official orders in English. `Sec. 164. Standing `A person injured by a violation of this chapter may in a civil action (including an action under chapter 151 of title 28) obtain appropriate relief. `Sec. 165. Reform of naturalization requirements `(a) FLUENCY- It has been the longstanding national belief that full citizenship in the United States requires fluency in English. English is the language of opportunity for all immigrants to take their rightful place in society in the United States. `(b) CEREMONIES- All authorized officials shall conduct all naturalization ceremonies entirely in English. `Sec. 166. Application `Except as otherwise provided in this chapter, the provisions of this chapter shall supersede any existing Federal law that contravenes such provisions (such as by requiring the use of a language other than English for official business of the Federal Government). `Sec. 167. Rule of construction `Nothing in this chapter shall be construed— `(1) to prohibit a Member of Congress or an employee or official of the Federal Government, while performing official business, from communicating orally with another person in a language other than English; `(2) to limit the preservation or use of Native Alaskan or Native American languages (as defined in the Native American Languages Act); `(3) to discriminate against or restrict the rights of any individual in the country; and `(4) to discourage or prevent the use of languages other than English in any nonofficial capacity. `Sec. 168. Affirmation of constitutional protections `Nothing in this chapter shall be construed to be inconsistent with the Constitution of the United States. `Sec. 169. Definitions `For purposes of this chapter: `(1) FEDERAL GOVERNMENT- The term `Federal Government' means all branches of the national Government and all employees and officials of the national Government while performing official business. 

This specifically includes Congress
U.S. Code 11
(Title 38, Part III, Chapter 43, Subchapter I, § 4303, “Definitions,” http://www.law.cornell.edu/uscode/us
code38/usc_sec_38_00004303----000-.html)

 (6) The term “Federal Government” includes any Federal executive agency, the legislative branch of the United States, and the judicial branch of the United States.

This isn’t nit-picking --- it’s the only grammatical interpretation of the plan
Hurford 94
Linguistics Professor at Edinburgh, 94 (James R., General Linguistics Professor at the University of Edinburgh, Grammar: A Student’s Guide, “Singular”, p. 224)

Singular Explanation A singular noun or pronoun in a language typically refers to just one thing or person, or to a mass of stuff, rather than to a collection of things or people. Other nouns which occur in the same grammatical patterns as typical singular nouns may be classified as grammatically singular. Examples    Some singular nouns in English are waiter, inability, objection, cat, frostbite, garlic, refusal, gatepost, liair and region. The English personal pronouns I, he. she and it are singular. Contrasts    Singular contrasts with plural. A word cannot simultaneously be both singular and plural. Relationships Singular and plural in a language belong to its system of number. It is common in languages for singular to be the unmarked member of the system, and for plural nouns to have some special marker, such as a suffix; this is true of English, where, for instance, the noun dog is singular, and its plural is formed by adding an ~s. The singular is rarely formed by adding something in this way. The basic parts of speech to which singular applies are nouns and pronouns; other parts of speech or word-classes may be marked as singular by agreement with a singular noun or pronoun. In English, only verbs and demonstratives show this agreement; this and that are singular demonstratives, and is and was are forms of the verb be which show singular agreement. Among the nouns, mass nouns are always singular. So we may say This stuff is sticky and That wine tastes of bananas. Count nouns show the distinction between singular and plural. Thus we have singular/plural pairs such as tree/trees, diagram/diagrams and burial/burials. Proper names are almost always singular. Even proper names formed from plural common nouns, such as the United States, tend to be singular, as in The United States is ready to defend its vital interests. 

Grammar outweighs: it’s the only predictable way to interpret the plan and topic --- basis for all strategy --- the Aff can generally permute to clarify their plan, but can’t dramatically change its meaning without any basis --- otherwise 2AC shifts jack all ground

 “Resolved” is definite.
Dictionary.com 06 (http://dictionary.reference.com/browse/Resolved, verb)

to come to a definite or earnest decision about; determine (to do something): I have resolved that I shall live to the full.

 “Should” is immediate and mandatory.
SUMMER ‘94 (Justice, Oklahoma City Supreme Court, http://www.oscn.net/applications/oscn/DeliverDocument.asp?CIteID= 20287#marker3fn14)

The legal question to be resolved by the court is whether the word “should” 13 in the May 18 order connotes futurity or may be deemed a ruling in praesenti.14 The answer to this query is not to be divined from rules of grammar;15 it must be governed by the age-old practice culture of legal professionals and its immemorial language usage.  To determine if the omission (from the critical May 18 entry) of the turgid phrase, “and the same hereby is”,(1) makes it an in futuro ruling – i.e., an expression of what the judge will or would do at a later stage – or (2) constitutes an in in praesenti resolution of a disputed law issue, the trial judge’s intent must be garnered from the four corners of the entire record.16  Nisi prius orders should be so construed as to give effect to every words and ever part of the text, with a view to carrying out the evident intent of the judge’s direction. 17 The order’s language ought not to be considered abstractly.  The actual meaning intended by the document’s signatory should be derived from the context in which the phrase to be interpreted is used. 18 When applied to the May 18 memorial, these told canons impel my conclusion that the judge doubtless intended his ruling as an in praesenti resolution of Dollarsaver’s quest for judgment n.o.v. Approval of all counsel plainly appears on the face of the critical May 18 entry which is [885 P.2d 1358] signed by the judge. 19 True minutes20 of a court neither call for nor bear the approval of the parties’ counsel nor the judge’s signature.  To reject out of hand the view that in this context “should” is impliedly followed by the customary, “and the same hereby is”, makes the court once again revert to medieval notions of ritualistic formalism now so thoroughly condemned in national jurisprudence and long abandoned by the statutory policy of this State.  IV Conclusion Nisi prius judgments and orders should be construed in the manner which gives effect and meaning to the complete substance of the memorial.  When a judge-signed direction is capable of two interpretations, one of which would make it a valid part of the record proper and the other would render it a meaningless exercise in futility, the adoption of the former interpretation is this court’s due.  A rule – that on direct appeal views as fatal to the order’s efficacy the mere omission from the journal entry of a long and customarily implied phrase, i.e., “and the same hereby is” – is soon likely to drift into the body of principles which govern the facial validity of judgments.  This development would make judicial acts acutely vulnerable to collateral attack for the most trivial reasons and tend to undermine the stability of titles or other adjudicated rights.  It is obvious the trial judge intended his May 18 memorial to be an in praesenti order overruling Dollarsaver’s motion for judgment n.o.v. It is hence that memorial, and not the later June 2 entry, which triggered appeal time in this case.  Because the petition in errir was not filed within 20 days of May 18, the appeal it untimely.  I would hence sustain the appellee’s motion to dismiss.21 Footnotes: 1 The pertinent terms of the memorial of May 18, 1993 are: IN THE DISTRICT COURT OF BRYAN COUNTRY, STATE OF OKLAHOMA COURT MINUTE /18/93 No. C-91-223 After having heard and considered arguments of counsel in support of and in opposition to the motions of the Defendant for judgement N.O.V. and a new trial, the Court finds that the motions should be overruled.  Approved as to form: /s/ Ken Rainbolt /s/ Austin R. Deaton, Jr. /s/ Don Michael Haggerty /s/ Rocky L. Powers Judge 2 The turgid phrase – “should be and the same hereby is” – is a tautological absurdity.  This is so because “should” is synonymous with ought or must and is in itself sufficient to effect an inpraesenti ruling – one that is couched in “a present indicative synonymous with ought.”  See infra note 15.3 Carter v. Carter, Okl., 783 P.2d 969, 970 (1989); Horizons, Inc. v. Keo Leasing Co., Okl., 681 P.2d 757, 759 (1984); Amarex, Inc. v. Baker, Okl., 655 P.2d 1040, 1043 (1983); Knell v. Burnes, Okl., 645 P.2d 471, 473 (1982); Prock v. District Court of Pittsburgh County, Okl., 630 P.2d 772, 775 (1981); Harry v. Hertzler, 185 Okl., 151, P.2d 656, 659 (1939); Ginn v. Knight, 106 Okl. 4, 232 P. 936, 937 (1925). 4 “Recordable” means that by force of 12 O.S. 1991 24 an instrument meeting that section’s criteria must be entered on or “recorded” in the court’s journal.  The clerk may “enter” only that which in “on file.”  The pertinent terms of 12 O.S. 1991 24 are: “Upon the journal record required to be kept by the clerk of the district court in civil cases…shall be termed copies of the following instruments on file” 1. All items of process by which the court acquired jurisdiction of the person of each defendant in the case; and 2. All instruments filed in the case that bear the signature of the end judge and specify clearly the relief granted or order made.” [Emphasis added.] 5 See 12 O.S. 1991 1116 which states in pertinent part: “Every direction of a court of judge made or entered in writing, and not included in a judgment is an order.” [Emphasis added.] 6 The pertinent terms of 12 O.S. 1993 696 3, effective October 1, 1993, are: “A. Judgments, decrees and appealable orders that are filed with the clerk of the court shall contain: 1. A caption setting forth the name of the court, the names and designation of the parties, the file number of the case and the title of the instrument; 2. A statement of the disposition of the action, proceeding, or motion, including a statement of the relief awarded to a party or parties and the liabilities and obligations imposed on the other party or parties; 3. The signature and title of the court;…”7 The court holds that the May 18 memorial’s recital that “the Court finds that the motions should be overruled” is a “finding” and not a ruling.  In its pure form, a finding is generally not effective as an order or judgment.  See, e.g., Tillman v. Tillman, 199 Okl. 130, 184 P.2d 784 (1947), cited in the court’s opinion. 8 When ruling upon a motion for judgment n.o.v. the court must take into account all the evidence favorable to the party against whom the motion is directed and disregard all conflicting evidence favorable to the movant.  If the court should concluded that the motion is sustainable, it must hold, as a matter of law, that there is an entire absence of proof tending to show a right to recover. See Austin v. Wilkerson, Inc., Okl., 519 P.2d 899, 903 (1974). 9 See Bullard v. Grisham Const. Co., Okl., 660 P.2d 1045, 1047 (1983), where this court reviewed a trial judge’s “findings of fact”, perceived as a basis for his ruling on a motion for judgment in n.o.v. (in the face of a defendant’s reliance on plaintiff’s contributory negligence).  These judicial findings were held impermissible as an invasion of the providence of the jury proscribed by OKLA. CONST. ART, 23 6 Id. At 1048.  10 Everyday courthouse parlance does not always distinguish between a judge’s “finding”, which denotes nisi prius resolution of face issues, and “ruling” or “conclusion of law”.  The latter resolves disputed issues of law.  In practice usage members of the bench and bar often confuse what the judge “finds” with what the official “concludes”, i.e., resolves as a legal matter.  11 See Fowler v. Thomsen, 68 Neb. 578, 94 N.W. 810, 811-12 (1903), where the court determined a ruling that “[1] find from the bill of particulars that there is due the plantiff the sum of…” was a judgment  and not a finding.  In reaching its conclusion the court reasoned that “[e]ffect must be given to the entire in the docket according to the manifest intention of the justice in making them.” Id., 94 N.W. at 811.  12 When the language of a judgment is susceptible of two interpretations, that which makes it correct and valid is preferred to one that would render it erroneous.  Hale v. Independent Powder Co., 46 Okl. 135, 148 P. 715, 716 (1915); Sharp v. McColm, 79 Kan. 772, 101 P. 659, 662 (1909); Clay v. Hildebrand, 34 Kan. 694, 9 P. 466, 470 (1886); see also 1 A.C. FREEMAN LAW OF JUDGMENTS 76 (5th ed. 1925). 13 “Should” not only is used as a “present indicative” synonymous with ought but also is the past tense of “shall” with various shades of meaning not always to analyze.  See 57 C.J. Shall 9, Judgments 121 (1932). O. JESPERSEN, GROWTH AND STRUCTURE OF THE ENGLISH LANGUAGE (1984); St. Louis & S.F.R. Co. v. Brown, 45 Okl. 143,144 P. 1075, 1080-81 (1914). For a more detailed explanation, see the Partridge quotation infra note 15.  Certain contexts mandate a construction of the term “should” as more than merely indicating preference or desirability.  Brown, supra at 1080-1081 (jury instructions stating that jurors “should” reduce the amount of damages in proportion to the amount of contributory negligence of the plaintiff was held to imply an obligation and to be more than advisory; Carrrigan v. California Horse Racing Board, 60 Wash. App. 79, 802 P.2d 813 (1990) (one of the Rules of Appellate Procedure requiring that a party “should devote a section of the brief to the request for the fee and expenses” was interpreted to mean that a party under an obligation to included the requested segment); State v. Rack, 318 S.W.2d 211, 215 (Mo. 1958) (“should” would mean the same as “shall” or “must” when used in an instruction to the jury which tells the triers they “should disregard false testimony”).  14 In praesenti means literally “at the present time.” BLACK’S LAW DICTIONARY 792 (6th Ed. 1990). In legal parlance the phrase denotes that which in law is presently or immediately effective, as opposed to something that will or would become effective in the future [in futurol].  See Van Wyck v. Knevals, 106 U.S. 360, 365, 1 S.Ct. 336, 337, 27 L.Ed. 201 (1882).  
“Substantial” requires legal effect
Words and Phrases 64 (40W&P 759)

The words" outward, open, actual, visible, substantial, and exclusive," in connection with a change of possession, mean substantially the same thing. They mean not concealed; not hidden; exposed to view; free from concealment, dissimulation, reserve, or disguise; in full existence; denoting that which not merely can be, but is opposed to potential, apparent, constructive, and imaginary; veritable; genuine; certain: absolute: real at present time, as a matter of fact, not merely nominal; opposed to form; actually existing; true; not including, admitting, or pertaining to any others; undivided; sole; opposed to inclusive.



2NC – AT: Perm – APA 
Only independent agency action breaks down administrative law --- the perm is exempt from notice-and-comment requirements because it establishes congruent legislation 
Anthony 94 (Robert A., Foundation Professor of Law – George Mason University School of Law, “"Interpretive" Rules, "Legislative" Rules and "Spurious" Rules: Lifting the Smog”, Administrative Law Journal, Spring, 8 Admin. L.J. Am. U. 1, Lexis)

[bookmark: r40][bookmark: 8557-13][bookmark: r41][bookmark: 8557-14][bookmark: 8557-15]II. WHY INTERPRETIVE RULES DIFFER FROM OTHER RULES THAT ARE MEANT TO BIND
Agencies may permissibly attempt to make their interpretive rules binding upon private parties without having issued them through notice-and-comment procedures. But agencies may not attempt to make other kinds of rules binding without observing the notice-and-comment requirements. The justifications for this differentiated treatment can be briefly stated.
A. Interpretive Rules
Because an interpretive rule has not been set forth legislatively, it is not legally binding, and a court may set aside an interpretation with which it disagrees as well as one that it deems unreasonable. 40 But an agency can attempt to make an interpretive document binding upon private parties as a practical matter. The agency does this in the course of taking action -- typically, initiating an enforcement proceeding or passing upon an application -- based upon the interpretive rule it has adopted. For the purposes of that action, the agency treats the document  [*13]  as determinative of the interpretive issue in question. In this way, the agency has attempted to make the document binding in a practical sense, since affected private parties must abide by it or get the courts to set it aside. 41
This is a normal use of interpretive rules, and there are important theoretical and practical reasons that interpretive rules so used come within section 553's exemption from notice-and-comment requirements.
Interpretive rules articulate positive law that already exists in the form of statute or legislative rule. The theory is that the agency's interpretive document merely explains, but does not add to, the substantive law that already exists. 42 Because Congress (or the agency, in a prior legislative rule) has legislated previously, a further act of legislation (through notice-and-comment procedures) is conceptually unnecessary to give legal effect to the interpretive proposition set forth in the document. That proposition, at least in the agency's opinion, already possesses the force of law. It has that effect not because the agency endows it with that effect, but because it represents the meaning of a statute or legislative rule that is already law. The agency, by issuing its document, asserts that existing legislation already has established by implication the position that the agency interpretation now specifies. The interpretation, therefore, does not project new legal effect of its own.
Moreover, the function of the exemption for interpretive rules is "to allow agencies to explain ambiguous terms in legislative enactments without having to undertake cumbersome proceedings." 43 Agencies cannot shirk their job of carrying out the legislation for which they are responsible, and in doing that job they often must immediately take positions as to the meaning of the legislation, without waiting for notice-and-comment procedures.
Thus it is proper for an agency, without going through the procedures  [*14]  required for promulgating legislative rules, to issue documents that interpret legislation, and then to enforce or apply those documents until a court holds the interpretation to be incorrect or unreasonable. 44
B. Nonlegislative Rules That Do Not Interpret
By contrast, if no existing statute or legislative rule impliedly establishes the precept that an agency wishes to impose in a binding way, the agency must issue a new legislative rule. It cannot lawfully attempt to compel compliance through a mere bulletin or guidance or other nonlegislative document. 45 It cannot, that is, attempt to give legal effect to a document for which there is no legislative foundation. 46
Thus, if rules do not interpret legislation already in place, the agency may not attempt to make the rules binding unless it promulgates them legislatively. 47 A nonlegislative document that has no pre-existing foundation of established law represents an effort to occupy new substantive ground and establish new law or policy. If the agency is careful to issue its document in a tentative manner, so that it does not have even a practical binding effect upon the public, nonlegislative issuance is permissible. 48 But if the agency treats the new propositions as binding, its attempt to go beyond existing legislation without observing legislative processes is invalid. In such a case, the agency has produced only spurious rules.
Because it rests on an ineffable process of discerning whether one meaning flows from another, the distinction between interpretive rules and spurious rules unavoidably carries a certain air of imprecision. Moreover, when agencies interpret, they often are in some sense making policy rather than merely voicing it; 49 further, agencies over time may  [*15]  change their interpretations of unchanged legislation. 50
Nevertheless, the distinction between interpretive and spurious rules is sound and indeed is absolutely of the essence in our system of administrative law. Difficult though it may be to apply in given circumstances, there must be a differentiation between those acts of an agency that rest upon the substance of legislation already in force and those that do not. The alternative is to allow agencies autocratically to impose binding rules without doing what Congress says must be done to impose binding rules.

CP’s process violates the APA and undermines administrative law - perm doesn’t solve because it acts in accordance with legislation
Anthony 92 (Robert A., Foundation Professor of Law – George Mason University School of Law, “Interpretive Rules, Policy Statements, Guidances, Manuals, And The Like  Should Federal Agencies Use Them To Bind The Public?”, Duke Law Journal, June, 41 Duke L.J. 1311, Lexis)
With one exception, the answer to the question in the title is "no." To use such nonlegislative documents to bind the public violates the Administrative Procedure Act (APA) and dishonors our system of limited government. This is true whether the agency attempts to bind the public as a legal matter or as a practical matter. 1 An agency may not make binding law except in accordance with the authorities and procedures established by Congress. To make binding law through actions in the nature of rulemaking, the agency must use legislative rules, which ordinarily must be made in accordance with the notice-and-comment procedures specified by section 553 of the APA. 2 [*1313] The sole category of exceptions -- where an agency may permissibly attempt to make a substantive nonlegislative rulemaking document binding on private parties -- is for interpretive rules. 3 These are rules that interpret statutory language which has some tangible meaning, rather than empty or vague language like "fair and equitable" or "in the public interest." 4 An agency may nonlegislatively announce or act upon an interpretation that it intends to enforce in a binding way, so long as it stays within the fair intendment of the statute and does not add substantive content of its own. 5 Because Congress has already acted legislatively, the agency need not exercise its own delegated legislative authority. Its attempts to enforce an interpretation can be viewed as simply implementing existing positive law previously laid down by Congress. As a [*1314] practical matter, the agency in this way gives the interpretation a binding effect. 6 The same is true where the agency interprets its own previously promulgated legislative rules. By contrast, when it does not merely interpret, but sets forth onto new substantive ground through rules that it will make binding, the agency must observe the legislative processes laid down by Congress. 7 That is, when an agency uses rules to set forth new policies that will bind the public, it must promulgate them in the form of legislative rules. The statutory procedures for developing legislative rules serve values that have deep importance for a fair and effective administrative process and indeed for the maintenance of a democratic system of limited government. 8 [*1315] Except to the extent that they interpret specific statutory or regulatory language, then, nonlegislative rules like policy statements, guidances, manuals and memoranda should not be used to bind the public. 9 While these nonlegislative rules by definition cannot legally bind, agencies often inappropriately issue them with the intent or effect of imposing a practical binding norm upon the regulated or benefited public. Such use of nonlegislative policy documents is the capital problem addressed by this Article.
Spills over
Kalen 8 (Sam, Visiting Assistant Professor – Penn State University, “The Transformation of Modern Administrative Law: Changing Administrations and Environmental Guidance Documents”, Ecology Law Quarterly, 35 Ecology L.Q. 657, Lexis)
Early in the opinion, Judge Randolph foreshadowed the tenor of the court's decision. Before discussing the merits, he observed: The phenomenon we see in this case is familiar. Congress passes a broadly worded statute. The agency follows with regulations containing broad language, open-ended phrases, ambiguous standards and the like. Then as years pass, the agency issues circulars or guidance or memoranda, explaining, interpreting, defining and often expanding the commands in the regulations. One guidance document may yield another and then another and so on. Several words in a regulation may spawn hundreds of pages of text as the agency offers more and more detail regarding what its regulations demand of regulated entities. Law is made, without notice and comment, without public participation, and without publication in the Federal Register or the Code of Federal Regulations. 85
Key to expand access to broadband 
Strauss 11 (Peter, Not David Paul, Betts Professor of Law – Columbia Law School, “The APA at 65- Is Reform Needed to Create Jobs, Promote Economic Growth and Reduce Costs?”, Congressional Documents and Publications, 2-28, Lexis)
As you may know, I have for the last forty years been a scholar of Administrative Law at Columbia Law School, now holding the Betts professorship; I am former General Counsel of the Nuclear Regulatory Commission; was once a public member of the Administrative Conference of the United States and am now a Senior Fellow of the Conference; and I am a former Chair of the American Bar Association's Administrative Law and Regulatory Practice Section. I am the senior author of one of the leading law school casebooks on administrative law, and have published, along with other books and dozens of law review articles on the subject, a monograph on Administrative Justice in the United States. Much of my work has concerned rulemaking, and that is the aspect of the APA that I want to address here today. June 11 will be its 65th birthday. It is certainly an appropriate time for reassessment. I start with the premise that some, although not all, rulemaking is beneficial, either because it fulfills basic human needs, such as having toilet facilities at work, or because it creates jobs, promotes growth and reduces costs. The issue is finding procedures that permit effective sifting of the wheat from the chaff. And that, in my judgment, warrants some reconsideration of our rulemaking procedures. Years ago, then-Professor Antonin Scalia reacted to the Supreme Court's decision in Vermont Yankee Nuclear Power v. Natural Resources Defense Council, n1, which I had had the privilege of briefing for the United States as General Counsel of the NRC. He had already been Chair of the Administrative Conference of the United States and Assistant Attorney General in the Office of Legal Counsel; he would go on to distinguished careers on the DC Circuit and now on the Supreme Court. The Vermont Yankee's opinion very forcefully held that only Congress, or the agencies themselves, were in a position to elaborate the simple procedures of Section 553. Professor Scalia then foresaw the necessity of revising the one-size-fits-all character of Section 553 informal rulemaking. n2 Since then, both the courts and our Presidents - Republican and Democrat - have added complexities to rulemaking, described in the literature as "ossification." In effect they have created that varying pattern, but it lacks the stability and sense of a thoughtful legislative solution, and has itself imposed costs that both make government inefficient in doing what it should be doing, and invite evasion. As Judge Brett Kavanaugh of the D.C. Circuit recently wrote, Courts have incrementally expanded those APA procedural requirements well beyond what the text provides. And courts simultaneously have grown ... arbitrary-and-capricious review into a far more demanding test. Application of the beefed-up arbitrary-and-capricious test is inevitably if not inherently unpredictable -- so much so that, on occasion, the courts' arbitrary-and-capricious review itself appears arbitrary and capricious. Over time, those ... decisions have gradually transformed rulemaking -- whether regulatory or deregulatory rulemaking -- from the simple and speedy practice contemplated by the APA into a laborious, seemingly never-ending process. The judicially created obstacle course can hinder Executive Branch agencies from rapidly and effectively responding to changing or emerging issues within their authority, such as consumer access to broadband, or effectuating policy or philosophical changes in the Executive's approach to the subject matter at hand. The trend has not been good as a jurisprudential matter, and it continues to have significant practical consequences for the operation of the Federal Government and those affected by federal regulation and deregulation. n3

Mitigates the impact to biological terrorism
Lloyd ‘8 (Mark Lloyd is a Senior Fellow at the Center for American Progress. “Ubiquity Requires Redundancy: The Case for Federal Investment in Broadband” – Science Progress – January 18th – http://www.scienceprogress.org/2008/01/ubiquity-requires-redundancy/) 
***Modified for bad language
Americans are not more adverse to new technology compared to our neighbors to the north or our friends overseas. The difference is that these countries have moved ahead of the United States after having adopted one version or another of U.S. telecommunications policies established in the mid-1990s.[3] In addition to leaving America less competitive in a global economy, this failure has left the nation vulnerable and ill-prepared for real threats to our national security—the rationale behind the initial U.S. government investment in the development of the Internet.  The American invention of the Internet, of course, was preceded by hefty scientific investments beginning with the Eisenhower administration for military purposes. In fact, the Internet developed despite “market forces” dominated by the not-so-invisible hand of the Bell telephone monopoly. While the development of the Internet has certainly benefited from global market forces, the “free market” blinders that prevent present-day U.S. policymakers from seeing beyond the interests of corporations must be removed. While Reagan-era Republicans seem to don their blinders with greater pride, this is not a partisan issue. It was, after all, Vice President Al Gore who insisted that the “information superhighway” would not be built the way the U.S. highway system was built, but would instead be financed by private enterprise.[4]  If the United States is to catch up with other developed and developing nations, however, we must look beyond even the abandoned policies of the Clinton era and begin to move with greater urgency and resolve to address pressing disaster response and defense needs. After all, the attacks of 9/11 and body blow of Hurricane Katrina highlight for all but the most doctrinaire advocates of free markets that there is an exceedingly strong case for direct government investment in the deployment of advanced telecommunications services to build a safe, strong, and resilient America.  The goal of federal investment in broadband should be first and foremost to ensure our ability to respond to threats to our homeland security and to natural disasters. Directly connected to this goal is the availability of advanced telecommunications services in our health care and educational systems—the modernization of which is key to our nation’s ability to respond to threats to our national security and public safety immediately and over the coming decades. Without ubiquitous broadband our first responders could be [impaired] crippled by the lack of effective communications in the event of a terrorist attack or natural disaster. Similarly, our educational institutions need to be able to communicate quickly and effectively in case of a pandemic, as well as conduct research and development on all of the technologies needed to maintain our nation’s national defense and public safety.
Causes US retaliation – nuclear war 
Conley ’03 (Lt Col Harry W. is chief of the Systems Analysis Branch, Directorate of Requirements, Headquarters Air Combat Command (ACC), Langley AFB, Virginia. Air & Space Power Journal http://www.airpower.maxwell.af.mil/airchronicles/apj/apj03/spr03/conley.html) 
Our response to a “bolt-from-the-blue” CBW attack is likely to be far different than if US armed forces were attacked during a conflict or period of hostilities. During hostilities, the mind-set of American leaders and the public is at a higher state of alert. If casualties in a conflict have already occurred from conventional means prior to a CBW attack, the leadership and the public may be somewhat hardened and may not react as strongly as they would in a peacetime scenario. Moreover, during hostilities, US forces are likely to use CBW defense equipment, such as masks and detection devices, which could serve to minimize the adverse effects of a CBW attack. In fact, depending upon the nature and scope of the attack, US forces could “take it in stride,” with little if any change in operational plans. In this case, a specific reprisal action may not be necessary. Continues…The number of American casualties suffered due to a WMD attack may well be the most important variable in determining the nature of the US reprisal. A key question here is how many Americans would have to be killed to prompt a massive response by the United States. The bombing of marines in Lebanon, the Oklahoma City bombing, and the downing of Pan Am Flight 103 each resulted in a casualty count of roughly the same magnitude (150–300 deaths). Although these events caused anger and a desire for retaliation among the American public, they prompted no serious call for massive or nuclear retaliation. The body count from a single biological attack could easily be one or two orders of magnitude higher than the casualties caused by these events. Using the rule of proportionality as a guide, one could justifiably debate whether the United States should use massive force in responding to an event that resulted in only a few thousand deaths. However, what if the casualty count was around 300,000? Such an unthinkable result from a single CBW incident is not beyond the realm of possibility: “According to the U.S. Congress Office of Technology Assessment, 100 kg of anthrax spores delivered by an efficient aerosol generator on a large urban target would be between two and six times as lethal as a one megaton thermo-nuclear bomb.”46 Would the deaths of 300,000 Americans be enough to trigger a nuclear response? In this case, proportionality does not rule out the use of nuclear weapons. Besides simply the total number of casualties, the types of casualties- predominantly military versus civilian- will also affect the nature and scope of the US reprisal action. Military combat entails known risks, and the emotions resulting from a significant number of military casualties are not likely to be as forceful as they would be if the attack were against civilians. World War II provides perhaps the best examples for the kind of event or circumstance that would have to take place to trigger a nuclear response. A CBW event that produced a shock and death toll roughly equivalent to those arising from the attack on Pearl Harbor might be sufficient to prompt a nuclear retaliation. President Harry Truman’s decision to drop atomic bombs on Hiroshima and Nagasaki- based upon a calculation that up to one million casualties might be incurred in an invasion of the Japanese homeland47- is an example of the kind of thought process that would have to occur prior to a nuclear response to a CBW event. Victor Utgoff suggests that “if nuclear retaliation is seen at the time to offer the best prospects for suppressing further CB attacks and speeding the defeat of the aggressor, and if the original attacks had caused severe damage that had outraged American or allied publics, nuclear retaliation would be more than just a possibility, whatever promises had been made.”48


A2 Links to Politics (Elections Version)



The President and Congress won’t know about the CP - especially true in divided government
Raso 2010 [Connor N. J.D., Yale Law School expected 2010; Ph.D., Stanford University Department of Political Science expected 2010 “Note: Strategic or Sincere? Analyzing Agency Use of Guidance Documents” The Yale Law Journal January, 119 Yale L.J. 782]
Agency leaders facing a Congress and President in agreement on their issue area have a relatively simple means of minimizing political pressure: obey their political principals. This is not to suggest that agencies hold no discretion during unified government. 100 Nonetheless, agencies hold greater slack when Congress and the President are divided. This situation is more likely when different political parties control the two branches. 101 Such division increases the cost of issuing a legislative rule. By contrast, a guidance document is less likely to draw the attention of Congress and the President because it is exempt from the numerous procedural requirements that alert the political branches to agency rulemakings. 102 In short, this Note argues that the advantage of avoiding this attention increases when Congress and the President are divided because the agency cannot please both of its superiors.



Case



DA


Overview
Turns both advantages – if the US econ is low, then that will hurt the Chinese econ – and nuclear power is critical to sustaining the Chinese economy 
Zhang No Date (Dejiang, Opening Ceremony of the International Ministeral Conference, http://www.caea.gov.cn/n602670/n2286996/n2287000/appendix/2009430134051.pdf)
China started the development of nuclear energy in the early 1950s, and with the efforts of over half a century, China has established a relatively complete nuclear industry system. The installed capacity of nuclear power reached 9100 MWe, and nuclear power generation accounts for 2% of the national total electricity generated. Nuclear energy is playing an incremental role for China’s economic development. However, nuclear energy utilization is rather insufficient in China, its development level is behind countries which are advanced in nuclear energy use such as the United States and France, the rate of nuclear power generation in the total electricity generated still falls behind the world average level. China’s energy supply mix is featured by coal dominant and low proportion of clean energy. To achieve sustainable energy and socio-economic development, China has formulated the energy development strategy of active promoting energy conservation and optimizing energy 2 structure. Accelerating nuclear power development and enhancing the ratio of clean energy such as nuclear power in the aggregate energy supply is the priority of China’s energy development strategy. Currently, peaceful use of nuclear energy has entered a stage of rapid development. A batch of new nuclear power projects are starting construction in coastal areas, and preparation for other new projects is going on in orderly manner, demonstration projects of the introduction of third generation nuclear power technology are moving on smoothly. Scientific and research engineering programs such as China experimental fast reactor, high temperature gas-cooled reactor, and thermal nuclear fusion device are in positive progress. Nuclear fuel cycle industry continues its development and the ability of assured supply of nuclear fuel is being enhanced. 

[bookmark: _GoBack]Link

LOW threshold for the link – the NRC process is ALREADY slow – there is only a risk that the plan collapses a delicate balance
Luby 11(Abby, Freelance Journalist who has covered the Indian Point Nuclear Power Plant”) http://www.opednews.com/articles/The-End-of-the-NRC-Rubber-by-Abby-Luby-110715-812.html Entergy is also battling the state of Vermont who ruled last year to close their Vermont Yankee plant by 2012. Entergy, seeking to block the state decision, has filed a complaint against Vermont in US District Court, although the NRC approved the relicensing for the plant in March, 2011 for an additional 20 years.   Vermont Yankee is not the only nuclear plant whose relicensing application has dragged on for years.   The relicensing process for Entergy's Pilgrim Station reactor in Plymouth, Massachusetts, whose current license expires in June of 2012, has also gotten bogged down under a swelling list of contentions  For utility companies, applying for a new license is an arduous process requiring thousands of documents for the NRC and specially formed review boards. The boards conduct public hearings -- a practice supposed to demonstrate transparency but which rarely amounts to more than a masked dog and pony show. The real, laborious reviews take place inside the NRC's administrative law process within its licensing body, the Atomic Safety and Licensing Board (ASLB ). But these are tightly controlled and severely restricted in scope to one item: the safe management of the reactor's aging components. The reviews typically and glaringly omit such considerations as terrorism, health effects -- think cancer clusters near nuke plants -- safety procedures, evacuations.


Takeouts proper

Even if there is a way- there simple isn’t a will- the NRC is just horrible at its job- the aff cannot resolve this- in fact nothing can
Tucker 11 (William, energy writer for the American Spectator, "America’s Last Nuclear Hope," March 2011, http://0101.nccdn.net/1_5/28c/010/2c9/America-s-Last-Nuclear-Hope-Tucker-TAS.pdf-http://0101.nccdn.net/1_5/28c/010/2c9/America-s-Last-Nuclear-Hope-Tucker-TAS.pdf)

So why isn't there more coordination between the civilian and military efforts? In fact there is some. The first commercial reactor built at Shippingport, Pennsylvania, in 1957 was actually a submarine reactor "beached" by Admiral Rickover's Navy. Since then hundreds of nuclear technicians trained in the Navy have gone on to find jobs in the nuclear industry. One reason most new reactors are now being planned in the South is the large presence of Navy veterans. But beyond that, the Navy's long experience with nuclear does not seem to build anyone's confidence that the technology can be handled in the civilian field. Instead, the great impediment to all this is the Nuclear Regulatory Commission, the gargantuan Washington bureaucracy that regularly wins awards as the "best place to work in the federal government" yet seems unable to deliver on its main purpose, which is to issue licenses for nuclear reactors. The NRC last issued a license for a nuclear reactor in 1976. No one knows if it will ever issue one again. One utility, Southern Electric, has received permission to begin site clearance at the Vogtle plants 3 and 4 in Georgia. But the Vogtle plants will be Westinghouse AP1000s, a model for which the NRC has not yet issued design approval, let alone permission to build particular projects. Four AP1000s are already well under construction in China, with the first scheduled to begin operation in 2013. Yet here the NRC is still trying to figure out how to protect the reactor from airplanes. Even though the containment structure is strong enough to withstand a direct hit from a commercial jet, the NRC asked Westinghouse to put up a concrete shield to protect adjacent buildings. Then after Westinghouse had completed the revision, the NRC decided the shield might fall down in an earthquake. Further revisions are still pending. When Hyperion first approached the NRC about design approval for its small modular reactor in 2006, the NRC essentially told it to go away -- it didn't have time for such small potatoes. Since then the NRC has relented and sat down for discussions with Hyperion last fall. Whether the approval process can be accelerated is still up for grabs, but at least there has been a response from the bureaucracy. OR COURSE, the NRC is only responding to the lamentations and lawsuits from environmentalists and nuclear opponents who have never reconciled themselves to the technology, even though nuclear's carbon-free electricity is the only reliable source of power that promises to reduce carbon emissions. If a new reactor project does ever make it out of the NRC, it will be contested in court for years, with environmental groups challenging the dotting of every i and crossing of every t in the decision-making. It will be a miracle if any proposal ever makes it through the process.

 (____) Wheeler - That’s also the 1NC Wheeler evidence- DOE only ASSIST the NRC- and the plan text only ends DOE requirements - NRC has explicit jurisdiction and is OUT SIDE federal CONTROL
Jose and Garza 7 Donald E, managing partner of the law firm Jose & Associates in Pennsylvania and Michael A, J.D. from Georgetown University Law Center and his B.A. from Harvard University, “The Complete Federal Preemption of Nuclear Safety Should Prevent Scientifically Irrational Jury Verdicts in Radiation Litigation”, Spring, http://www.temple.edu/law/tjstel/2007/spring/v26no1-Jose-and-Garza.pdf
At the very dawn of the nuclear age, Congress established a federal monopoly over nuclear power. 74 While that monopoly remains to this day for nuclear weapons, the Atomic Energy Act of 1946 relaxed it so public utilities could build and operate nuclear power plants to generate electricity. Still, utilities would not accept the attendant risk unless adequate insurance was available. 75 To address that concern, Congress provided for a system of financial responsibility in the Price-Anderson Act of 1957. 76 That system combined private insurance up to a certain level and then federal responsibility for any amounts over that level. 77 With the 1988 Amendments Act, Congress established a sole and exclusive federal cause of action, the Public Liability Action (“PLA”), for any property damage or personal injury from radiation exposure due to “source, special nuclear or byproduct material” (essentially the source of the fuel, the fuel itself or any byproducts produced by burning that fuel in a nuclear reactor). 78 The DOE production of nuclear weapons is covered by PriceAnderson since plutonium, the radioactive substance potentially contaminating the Cook plaintiffs’ lands, is a byproduct material. 79 According to Price-Anderson, any plutonium contamination on plaintiff’s lands would entitle them to one cause of action— the PLA. ¶ For fifty years, the federal government has regulated nuclear power extensively. 80 Indeed, the federal regulation of nuclear power is one of the most comprehensive frameworks of federal regulation ever established. 81 This federal framework precludes states from regulating the safety aspects of nuclear energy. 82¶ Congress first initiated its regulation of nuclear technology through the Atomic Energy Act of 1946. 83 The Act was designed to transform “atomic power into a source of energy.” 84 Although nuclear technology was originally a government monopoly, within ten years of passing the Atomic Energy Act, Congress concluded “that the national interest would be best served if the Government encouraged the private sector to become involved in the development of atomic energy for peaceful purposes under a program of federal regulation and licensing.” 85 Thus, the Atomic Energy Act of 1954 86 ended the federal monopoly and permitted private sector involvement under a comprehensive system of federal licensing requirements and regulation.87 ¶ The federal government “erected a complex scheme to promote the civilian development of nuclear energy, while seeking to safeguard the public and the environment from the unpredictable risks of a new technology.” 88 The Atomic Energy Commission (the predecessor of the NRC) “was given exclusive jurisdiction to license the transfer, delivery, receipt, acquisition, possession and use of nuclear materials.” 89 “Upon these subjects, no role was left for the states.”90¶


Its not a question of the DOE- we need an ENTIRE NEW FRAMEWORK and NRC expertise- obviously the aff does not create a new one- or they are extra topical
Spencer 11 (Jack Spencer is Research Fellow in Nuclear Energy in the Thomas A. Roe Institute for Economic Policy Studies 2/15/11 “Is the President’s Small Reactor Push the Right Approach?” http://blog.heritage.org/2011/02/15/is-the-presidents-small-reactor-push-the-right-approach/)
Yet many of these companies insist that without such public support, they cannot move forward. Such conclusions are based on one or a combination of three things:

The underlying technology is economically dubious. This may well be the case, but is yet unknown. The only way to determine the economic viability of SMRs is to introduce them into the marketplace. Doing so should not, however, be a public policy decision and should instead be left up to the private sector. Companies want subsidies or preferential treatment to increase profits. This too may be accurate, but it should not be sufficient to stop private investment if the underlying economics are credible. And given the significant private investments already made absent specific federal SMR R&D programs, one can conclude that investors are confident in the economic potential of SMRs. Regulatory risk outweighs the potential financial benefit of greater investment. New nuclear designs cannot be introduced into the marketplace without a regulatory framework. The absence of such a framework makes SMR investment prohibitively risky without some way to offset that risk, which the federal R&D program would partially do. A lack of research and development or not having a specific Department of Energy (DOE) program dedicated to SMRs is not the problem. Establishing them is merely a symptom of the problem: the absence of a predictable, fair, and efficient regulatory framework to allow the introduction of SMRs into the marketplace. Establishing a Regulatory Framework The Obama budget essentially acknowledged the regulatory problem in his budget, which requests $67 million for DOE to work on licensing technical support for small light water reactors. While the intent is correct, the approach is wrong. The Administration is relying on the same bureaucratic, taxpayer-funded process that is stifling large reactor certification when it should use this opportunity to establish a new, more efficient licensing pathway. Instead of paying for DOE bureaucrats to get in the way of commercial progress, the Administration should commit to ensuring that the U.S. Nuclear Regulatory Commission is fully equipped and prepared to regulate new reactor designs. This should include high-temperature gas-cooled reactors and liquid-metal-cooled fast reactors as well as small light water designs. This would provide a strong regulatory foundation for each of the expected design certification applications. The DOE should have no role in the process. If a company wants to get its reactor design certified for commercial use in the U.S., it should be able to go straight to the NRC for that service. Such an approach would substantially decrease the risk associated with getting designs certified, which in turn would alleviate the need for public support. Then, instead of seeking taxpayer funds to offset regulatory risk, reactor designers could develop investors to support the certification process.

they need to build NRC Expertise, which this aff clearly does not do
Spencer 11 (Jack Spencer is Research Fellow in Nuclear Energy in the Thomas A. Roe Institute for Economic Policy Studies 2/15/11 “Is the President’s Small Reactor Push the Right Approach?” http://blog.heritage.org/2011/02/15/is-the-presidents-small-reactor-push-the-right-approach/)
Establishing a Regulatory Framework The Obama budget essentially acknowledged the regulatory problem in his budget, which requests $67 million for DOE to work on licensing technical support for small light water reactors. While the intent is correct, the approach is wrong. The Administration is relying on the same bureaucratic, taxpayer-funded process that is stifling large reactor certification when it should use this opportunity to establish a new, more efficient licensing pathway. Instead of paying for DOE bureaucrats to get in the way of commercial progress, the Administration should commit to ensuring that the U.S. Nuclear Regulatory Commission is fully equipped and prepared to regulate new reactor designs. This should include high-temperature gas-cooled reactors and liquid-metal-cooled fast reactors as well as small light water designs. This would provide a strong regulatory foundation for each of the expected design certification applications. The DOE should have no role in the process. If a company wants to get its reactor design certified for commercial use in the U.S., it should be able to go straight to the NRC for that service. Such an approach would substantially decrease the risk associated with getting designs certified, which in turn would alleviate the need for public support. Then, instead of seeking taxpayer funds to offset regulatory risk, reactor designers could develop investors to support the certification process. Build the Framework and They Will Come Nuclear energy is already clean, safe, and affordable. Introducing small reactors could make it transformational. But the federal government should not drive the process. It should be supported by the market. If the underlying technology is as strong as many of us believe it to be, the federal government needs only to provide a predictable, stable, efficient, and fair regulatory environment. The rest will happen on its own—or it won’t.



